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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C., : Docket No. 9318
A.G. WATERHOUSE, L.I.C., :
KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C,,
SOVAGE DERMALOGIC
LABORATORIES, L.L.C,,
BAN,L.LC,
DENNIS GAY,
DANIEL B. MOWREY, and
MITCHELL K. FRIEDLANDER,

Respondenté.

RESPONSE OF CERTAIN RESPONDENTS
TO COMPLAINT COUNSEL’S REQUEST FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Pursuant to Rules 3.31(c) and 3.37(b) of the Federal Trade Commission’s' Rules
of Practice, Respondents Basic Research, LLC., A.G. Waterhouse, LLC, Klein-Becker USA,
LLC, Nutrasport, LLC, Sﬁvag§ Dermalogic Laboratories, LLC, énd BAN, LLC (collectively,
“Respondents™) object and respond to Complaint Counsel’s Request for Production of
Documentary Materials and Tangible Things (“Request”) as follows:

General Objections

A. Respondents object to the Request as overbroad and unduly burdensome on the
grounds and to the extent that it calls for the production of documents that are neither relevant to
the subject matter of the pending action nor reasonably calculated to lead to the discovery of

admissible evidence.



B. Respondents object to the Request on the grounds and to the extent that it is
overbroad and unduly burdensome. Respondents will conduct a reasonable seafch, limited to
those locations zﬁid files where Respondents deem it reasonably likely that responsive documents
will be found withélit undue burden, for documents responsive to those Specifications to which
Respondents do not object. ﬁ

C. Respondents object to the Request on the grounds and to the extent that it seeks
production of documents that are (i) squ ect to the attomey—cfient privilege; (ii) subject to
attorney and/or party work product immunity; and/or (iii) subject to any other privilege or
immunity. Respondents hereby claim such privileges and immunities to the extent implicated by
each Specification, and exclude privileged and protected information from its responses. Any
disclosure of such privileged or immunized information is inadvertent and is not intended to
waive those privileges and immunities. |

D. Respondents object to the Request on the grounds and to the extent that it seeks
production of confidential, proprietary, or trade secret information. Respondents will produce
such material only after an order providing protecﬁon to ‘conﬁdential information haé been
entered in this matter.

E. Respondents object to the Request, and to the Definitions and Instructions therein,
on the grounds and to the extent that it purports to impose any obligation on Respondents that is
beyond the scope of the Rules of Practice or other applicable law.

F. Respondents object to the Request and the deﬁnition of “All documents”
(Definition (1) of the Request) on the grounds and to the extent that it purports to require

Respondents to search for and produce, or to identify, documents that are not in Respondents’

possession, custody, or control.



G. Respondents’ objections and responses to the Request, including any production
of documents, are not intended to waive or prejudice any objections Respondents may assert now
or in the future, iricluding, without limitation, objections as to the relevance of the subject matter
of any request, or 6f the admissibility of any response or document or category of responses or
documents, at hearing, trial or any other time. Respondenté exI;ressly reserve any and all rights
and privileges under the Rules of Practice, applicable evidentiary rules, and any other law or
rule, and the failure to assert such rights and privileges or the inadvertent disclosure by
Respondents of information protected by such rights or privileges shall not constitute a waiver
thereof, either with respect to these responses or with respect to any future discovery responses
or‘ objections.

H. Respondents object to the first sentence of Instruction (3) and to Instruction (6) as
unduly burdensome and as imposing an obligation beyond what is required by the Rules of
Practice with respect to requests for production. Respondents will produce documents Aas they
have been kept in the Respondents’ usual course of business.

L 'Respondents object to Instruction (7) as unduly burdensome and as imposing an
obligation beyond what the Rules of Practice require with respect to requests for production.

J. Respondents object to Instruction (8) in that it seeks submission of certain
“originals” in contravention of the Rules of Practice. Respondents will either produce copies or
make originals available for inspection; Respondents will nof submit originals to Complaint
Counsel.

K. Respondents object to Instruction (9) in that it attempts improperly to imposea

legal conclusion that can oniy be reached by the Administrative Law Judge.



Specific Objections and Responses

Stbject to, without waiver of, and in addition to the foregoing General
Objections, Respohdents respond to each of the Specifications contained in Complaint Counsel’s
Request as follows:

1) Two complete packages, including the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,
including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold).

RESPONSE:

Respondents will produce the requested material to the extent it exists.

2) All promotional materials for the challenged products, whether in draft or final form.
RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

3) All documents and communications referring or relating to draft or final promotional
materials for the challengéd products. (This request includes but is not limited to contracts,
documents, and communications evidencing the creation, modification, approval, execution,
evaluation, dissemination, clearance, or placement of promotional materials, and doconments
referring or relating to the contents of draft or final promotional materials, including but not

limited to any claims, messages, or communication in any draft or final promotional
material(s).)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents” obligations under the Rules of



Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located afier a reasonable search
(see general objection (B)).

4) All documents and communications referring or relating to the efficacy of the
challenged products or their ingredients (including but not limited to tests, reports, studies,
scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of

efficacy claims or that tend to refute efficacy claims in promeotional materials for any of the
challenged products, including the claims alleged in the Complaint (Y 14, 17, 20, 23, 25, 28,

31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.
RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)). |
5) All documents and communications referring or relating to the duties, responsibilities,

and work performed by each of the Respondents with respect to the advertising, marketing,
promotion, and sale of each of the challenged products.

RESPONSE:

Respondents object to the extent that this requést is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

6) All documents and communications referring or relating to the marketing of each of
the challenged products. (This request includes but is not limited to market research,

marketing plans or strategies, and all other document(s) and communications referring or
relating to copy tests, marketing or consumer surveys and reports, penetration tests, target



audiences, recall tests, audience reaction tests, communications tests, consumer perception of
any promotional materials for any of the challenged products.)

RESPONSE:

Resppndénts object to the extent that this Spéciﬁcation is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or fhe General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)). |

7 All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged products. (This request
includes but is not limited to documents and communications referencing endorsers and
testimonialists and documents identifying the contact information for all persens depicted,
named, or quoted in those promotional materials.)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents” obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

8) All documents and communications referring or relating to complaints or
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand
letters, refund requests, warranty or guarantee claims, and complaints or inquiries by local, state,
or federal regulators (including the U.S. Food and Drug Administration) or other persons

(including but not limited to consumers, competitors, and entities such as the Better Business
Bureau or the National Advertising Division).

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of



Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

9) All documents relating to, referring to, or constituting a dissemination schedule for
advertisements relating to the challenged products.

RESPONSE:

Respondents object to the extent thaf this Specification is overly brdad, unduly
burdensome, or otherwise inconsistent with Respondents’ obiigétions under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive.documents that are located after a reasonable search

(see general objection (B)).

10)  All tax returns for Respondents for 2000 to present, including but not limited to all
supporting documents and attachments, requests for extension for filing any tax return, and any
staternent(s) of the reasons for which any extension(s) were requested. (This request includes all
returns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.)

RESPONSE:

Tn addition to the General Objections stated above, Respondents object to this
Specification because it requests information that is neither relevant nor reasonably calculated to
Jead to the discovery of relevant information. Tax returns have no relationship to the alleged
false or misleading advertising claims that Complaint Counsel pursues in this matter.

' 11)  All documents relating to the corporate structure of each company for which any
individual Respondent is an officer, director or significant shareholder (25% or more of total
shares), including but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reports; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partnership); parent organization,
if any, and all subsidiaries and affiliates; annual or periodic filings with State or Federal
authorities regulating corporations; the names of all directors; the name and title of all officers,
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Documents describing the duties, responsibilities and authority of all officers,



managers, directors, and supervisors employed by you; and any Documents delegating anthority
to engage in any act on behalf of you or act as agent for you.

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. In addition, Respondents object to this Specification to the extent that it requests
documents felating to companies that are not Respondents he;é because it seeks information that
is neither relevant nor reasonably calculated to lead to the diséovery of relevant information.
Respondents further object to this Specification as vague and ambiguous because (a) the
relationship between the term “individual Respondent” in the Specification and “Individual
Respondents” as that term is defined in Definition (10) is not clear and (b) the Specification
interchangeably and inconsistently uses the terms “corporate,” “company,” “incorporation,” and
“Company.” Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce company formé%ion documents (Articles of Organization), by-
laws, and annual reports or filings (there are no board minutes), limited to documents that (a)
pertain to the company structure of Respondents (defined as Basic Research, LLC., A.G.
Waterhouse, LLC, Klein-Becker USA, LLC,‘ Nutrasport, LLC, Sévage Dermalogic Laboratories,
| LLC, and BAN, LLC), (b) were created on or after January 1, 2000, and (c) are located after a
reasonable search (see ggneral objection (B)).

12)  Annually, from the date of the first sale of each of the challenged products to date, all

documents that show net and gross sales figures and profit figures for each of the challenged
products.

RESPONSE:

In a telephone conference with Complaint Counsel on July 21, 2004, Complaint

Counsel amended this Specification to eliminate the portion requestiﬂg profit figures. In addition



to the General Objections stated above, Respondents object to this Specification because it
reques"ns information that is neither relevant nor reasonably calculated to lead to the discovery of
relevant information. The net and gross sales figures of the challenged products 'have no
relationship to the élleged false or misleading advertising claims that Complaint Counsel pursues
in this matter.

13)  All documents and communications consulted or used in preparing your responses to
Complaint Counsel’s mterrogatorles

RESPONSE:

In addition to the General Objections stated above, Respondents object to this ,.
Specification to the extent that it seeks information protected by the attorney client privilege and
the attorney and party work product immunity doctrines. Respondents further object to this
Specification as duplicative and unnecessary and thus unduly burdensome because, to the extent
the interrogatories seek discoverable information that is also requested by prior Specifications,
the documents requested in this Specification are duplicative of prior Specifications. Subject to
and without waiving these objections or the General Objections stated above, Respondents will

produce responsive documents.



Dated: August 3, 2004
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Respectfully submitted,

(A4

L A. Breuer

Jay T. Smith

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004

Tel: (202) 662-5614

Fax: (202) 662-6290

Counsel for Respondent Basic Research,
LL.C



. Feldman
FELDMANGALE, P.A.
Miami Center — 19" Floor
201 South Biscayne Blvd.
Miami, Florida 33131
Telephone:  (305) 358-5001
. Facsimile: * (305) 358-3309
e-mail: jfeldman @feldmangale.com

Counsel for Defendants A.G. Waterhouse,

L.L.C., Klein-Becker USA, L.L.C,

Nutrasport, L.L.C., Sovage Dermalogic
" Laboratories, L.L.C., and Ban, L.L.C



CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of August, 2004, I caused the Response of

Certain Respondents to Complaint Counsel’s Request for Production of Documentary Materials

and Tangible Things to be served as follows:

(D

2)

one copy by first class U.S. mail and one copy by electronic mail to:

Laureen Kapin

Joshua S. Millard

Robin F. Richardson

Laura Schneider

‘Walter C. Gross III

Federal Trade Commission .

600 Pennsylvania Avenue, NW, Suite NJ-2122

‘Washington, DC 20580

email: lkapin@ftc.gov
jmillard@ftc.gov
rrichardson@ftc.gov
Ischneider@fic.gov

one copy by first class U.S. mail to:

Ronald F. Price

PETERS SCOFIELD PRICE

310 Broadway Centre

Salt Lake City, UT 84111

Counsel for Respondent Daniel B. Mowrey

Richard D. Burbidge

BURBIDGE & MITCHELL

215 South State Street, Suite 920°
Salt Lake City, UT 84111

Counsel for Respondent Dennis Gay



Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116

Poluk Vﬁjﬁ

Robert J. Lundman
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Bureau of Consumer Protection
Division of Enforcement

Joshua S. Millard
Attorney

. Direct Dial:
(202) 326-2454

September 22, 2004

T effrey D. Feldman, Esqg.

Ronald Price, Esq.

FeldmanGale, P.A. Peters Scofield Price
Miami Center, 19 Floor 340 Broadway Centre
201 South Biscayne Blvd. 111 East Broadway
Miami, FL 33141-4322 Salt Lake City, UT 84111
jfeldman @feldmangale.com rfp@psplawyers.com

- Richard D.-Burbidge; Esq. Stephen-E.- Nagin; Esq - -+~
Burbidge & Mitchell Nagin, Gallop &
215 S. State St., St. 920 Figueredo, P.A.
Salt Lake City UT 84111 3225 Aviation Ave. 3™ FL
rburbidge @burbidgeand- Miami, FL 33133-4741

mitchell.com snagin @ngf-law.com

VIA EMAIL AND U.S. MAIL
Re:  Basic Research et al., Docket No. 9318
Dear Gentlemen:

We have serious concerns with your clients’ response to our First Request for Production of
Documentary Materials and Tangible Things (“Document Requests”). We have identified many discrete
categories (and, in some cases, titles) of relevant and responsive documents that Respondents have failed
to produce in compliance with our Document Requests and the Commission’s RULES OF PRACTICE. We
hope to resolve these i issues with your cooperation by the end of this month.

As yon are aware, we served our Document Requests nearly three months ago, shortly after the
commencement of this case, on June 25, 2004. As you know, it is our view that the Requests seek
documents and other tangible things that are highly relevant and crucial to this matter. We have served :
no other requests for documents on your clients in this lmgatlon to date.!

1 The staff of the Enforcement Division received documents from Basic Research LLC in

response to Civil Investigative Demands in 2001 and again in April, 2002, and the company volunteered
other documents in 2003. Some of thesé documents pertain to the allegations of the Complaint, but
others do not. The most recent of the relevant documents produced in advance of this litigation are now
many months$ old. ' '



Letter to Respondents’ Counsel
Sept. 22, 2004
page 2

Although Complaint Counsel has extended your clients the courtesy of stipulating to multiple
extensions of time to comply with the Document Requests, at this late date, it is still unclear whether
Respondents have completed their response. We received product samples on or about August 9%, and
seven boxes of documents on or about August 18™. When we initially raised questions about the scope of
the production during our August 23™ teleconference, Mr. Feldman advised us, for the first time, that the
production was not complete and that other boxes would be forthcoming. We received two boxes on
September 9. Last week, we asked Mr. Feldinan whether more documents would be forthcoming, but
we have received no response. Hence, it remains unclear whether Respondents have completed then'
Tesponse.

The staff has completed.its initial review of documents that Respondents have produced to date
in response to our June 25" Document Request. Although we received many consumer refund documents
(over 5,000 pages submiited in lieu of answering our Interrogatory 10) and much previously-submitted
substantiation (many thousands of pages that were resubmitted not once, but multiple times, despite our
request that you not do so), at this point, 1t is clear that your clients have not fully complied Wlﬂl our
Document Requests.

" .. Respondents’ document production quite literally leaves much to be desired. -As discussed
below, multiple categories of highly relevant and responsive documents either do not appear in the
production, or appear to have been omitted. And we still await your privilege log.

I. Missing Final and Draft Promotional Materials

First, consider Specification 2, which sought production of “all promotional materials for the
challenged products, whether in draft or final form.” Your clients pledged to produce responsive
documents. Respondents did submit print ads and point-of-purchase promotional materials, but they

" clearly.did not produce all final or draft promotional materials. '

Your clients have not provided the following materials in response to our Document Requests:

[J A. Final television advertisements. We have ample reason to believe that Respondents have
marketed one or more of the challenged products via television, in multiple versions of 60 or 120-.
.second television spots or in other television appearances. Respondents submitted no video
materials whatsoever.? All final television advertisements should be produced.

[0 B. Final radio advertisements. We have ample reason to believe that Respondents have
marketed one or more of the challenged products via radio, either in short spots or in program-
length radio commercials. Respondents submitted no aud;lo materials whatsoever. Final radio or
audio advertisements should be produced. ‘

" . O C. Final telephone marketing materials. We have ample reason fo believe that Respondents
have marketed and sold the challenged products to consumers via telephone or inbound
telemarketing from your clients’ business premises. Respondents submitted no telephone
marketing materials. These materials should be produced.

2 We are particularly baffled that your clients have falled to produce the direct response
television commermals for Leptoprin that contributed to that product's gross sales in the tens of millions.



Letter to Respondents’ Counsel
Sept. 22, 2004
‘page 3

[l D. Final Internet content. We have ample reason to believe that Respondents have marketed the
challenged products to consumers via Internet websites, email, and/or streaming online content.
Respondents submitted no such materials. These materials should be produced:

[ E. Draft advertisements. We have ample reason to believe that Respondents’ promotional
materials went through a process of creation and review prior to dissemination, and were thereafter
revised and re-released in some cases. Respondents produced no draft promotional materials, save
for.two or three pages of one draft radio advertisement. The absence of draft advertisernents in the
document production raises serious and disquieting questions concerning your clients’ compliance
with our previous instructions regarding the retention of documents.?> We request that you address
this issue by immediately producing all drafts of promotional materials. '

O F. Other examples. All materials responsive to Specification 2 should be produced. We also
specifically ask that your clients produce the following promotional materials that were omitted
from, but referenced in, the small sample of emails produced: (1) “Leptoprin explained” attached
to R41193; (2) Pedialean supplements fact sheet, R41271; (3) “Leptoprin original ingredients” and

- drafts thereof attached to R41312; R41467; (4) radio transcript referenced in-R42645; -« - = o
(5) Leptoprin call prompts referenced in R42649; (5) Pedialean abstract referenced in R42637;
and (6) variations of Leptroprin call-to-actions as referenced in R4115 6.4 :

1. Missing Materials Re: Final and Draft Promotional Materials

" Next, consider Specification 3, which sought “all documents and communications referring or
relating to draft or final promotional materials for the challenged products.” As noted in our Requests,
this request “includes but is not limited to contracts, documents, and communications evidencing the
creation, modification, approval, execution, evaluation, dissemination, clearance, or placement of
promotional materials, and documents referring or relating to the contents of draft or final promotional
materials, including but not limited to any claiims, messages, or communication in any draft or final

promotional material(s).”

Respondents pledged to produce responsive documents, but they produced only a small sémple
of documents and communications relating to final promotional materials. Respondents produced almost
10 documents referring or relating to draft ads (other than a set of emails relating to gel ads in Mexico).

3 'As you may recall, during the investigation leading up to this action, the staff
corresponded with Respondents’ counsel, M. Nagin, about your clients' obligation to retain documents
relating to the investigation. In response to your clients' concerns, we provided instructions concerning
the specific types of documents that your clients were required to. retain. Before the commencement of
this case, we strongly emphasized that your clients must not dispose of Marketing Department materials,
in;:luding draft advertisements. (Copies of the correspondence between Mr. Nagin and Enforcement
Division Associate Director Elaine D. Kolish are attached for your convenience.)

4 If you contend that these documents were not promotional materials, then they are
‘documents or communications referring to promotional materials, or to the marketing of the challenged
products in general, and are thus responsive to Document Request Specifications 3 and 6, discussed infra.



Letter to Respondents’ Counsel
Sept. 22, 2004
page 4

Your clients have not provided all of the following materials in response to our Document Requests:

0 A. Relevant Emails and Communications. We have reason to believe, based on the small
sample of internal email produced, that Respondents extensively use the Microsoft Outlook
program for business email. However, the emails produced to date are from a very limited time .
period, from August 4, 2003, through July 1, 2004. As you are aware, all of the challenged
products were marketed before August 2003, in some instances, years before that date. All
responsive emails and other commumcauons before and after August 2003 should be produced.

' O B. Emails and Communications from Respondents Gay and Friedlander. The small sample -
~ of emails contains almost no emails from Respondents Gay and Friedlander. We have reason to
believe that these persons have engaged in the marketing of the challenged products, and/or have -
overseen such marketing. All of their responsive emails and other communications should be
produced.’” You should also produce all other documents referring or relating to these persons if

they are otherwise responswe to Specification 2.

[0 C. Training Materials. We have reason to believe, based on the small sa.mple of emails ah'eady

--produced, that Respondents have internal training materials used to instruct telephone operators oo

marketing or selling the challenged products. All of these responsive documents and
communications should be produced.

[7 D. Public Relations Commumnications. We have reason to believe that Respondents have
employed an outside public relations firm to communicate with the public regarding their
promotional materials and challenged products. All of these ] responswe documents and
communications should be produced.

[0 E. Other Examples. All materials responsive to Specification 3 should be produced. We also
specifically ask that your clients produce the following copies of promotional materials, which
were referenced in the small sample of emails produced, but omitted from the document
production: (1) the TV reports referenced in R42347; (2) the production schedule attached or
referenced in R0O041627; (3) Pedialean reports referenced in R0040953; (4) reports on traffic
referenced in R0040918.6

IIT. Missing Materials Re: Respondents’ Duties, Respousibi]ities, and Work

O  Complaint Counsel believe that your clients have not produced documents responsive to
Specification 5, particularly with respect to Respondents Gay and Friedlander. Specification 5 sought
“[a]1l documents and communications referring or relating to the duties, responsibilities, and work 4
performed by each of the Respondents with respect to the advertising, marketing, promotion, and sale of

3 Additionally, based on the small sample of emails produced, Respondent Gay appears to
have employed the “task” feature of Microsoft Outlook to communicate with employees. All responsive
commumnications using this feature should also be produced. :

6 These examples are for illustrative purposes. The RULES do not contemplate putting
Complaint Counsel in the position of having to repeatedly point Respondents to their own documents in
order to obtain those documents through discovery. We seek productlon of all responsive documents.



Letter to Respondents’ Counsel
‘Sept. 22, 2004
page 5

each of the challenged-products.” Your clients initially pledged to produce responsive documents, but
M. Feldman’s August 27® letter suggested that there were no documents responsive to Specification 5.
Complaint Counsel believes that Respondents have maintained documents concerning their respective
duties, responsibilities, and work with respect to the advertising and sale of the challenged products in
the ordinary course of business. You should produce all responsive documents. If you state that you
have produced documents responsive to Specification 5, please identify the documents by Bates number.

IV. Missing Marketing Materials

[0 Additionally, we believe that your clients have failed to comply with Specification 6, which
sought “all documents and communications referring or relating to the marketing of each of the
- challenged products.” As noted in the Document Requests, this request “includes but is not limited to
market research, marketing plans or strategies, and all other document(s) and communications referring
or relating to copy tests, marketing or consumer surveys and reports, penetration tests, target audiences,
recall tests, audience reaction tests, communications tests, consumer perception of any promotional
inaterials for any of the challenged products.”

Your clients pledged to produce:-documents responsive to Specification 6, but-we have-been - -~~~

unable to locate them in the document production. If you state that you have produced documents
responsive to this Specification, please identify the responsive documents by Bates number.

We have reason to believe that Respondents prepared marketing plans, reports, and forecasts in
connection with the marketing of the challenged products. Examples here include (1) the forecast
referenced in R42680; and (2) the Leptoprin forecast binder referenced in R41784. We are also aware

" that Respondents have engaged in copy testing. All documents and communications responsive to
Specification 6 should be produced. :

V. Missing Materials Re: Product Endorsers and Testimonialists

[0  Respondents have not fully complied with Specification 7, which sought “all documents and
communications referring or relating to persons who are depicted, named, or quoted in promotional
materials for each of the challenged products.” As noted in the Document Requests, this request
“includes but is not limited to documents and communications referencing endorsers and testimonialists
and documents identifying the contact information for all persons depicted, named, or quoted in those
promotlonal materials.”

Your clients pledged to produce documents responsive to Specification 7, but Respondents did
not produce documents and communications referring or relating to all of the endorsers depicted, named,
or quoted in promotional materials. We have previously corresponded with you concerning Respondent
Mowrey’s objections, to clarify that he need produce only those documents referring or relating to his
participation or appearance in promotional materials for the challenged products. You should produce
all documents responsive to Specification 7. If you state that you have produced all documents
responsive to this Specification, please identify the responsive documents by Bates number.

VI. Missing Materials Re: Compfaints

00  Respondents have not fully complied with Specification 8, which sought “all documents and _
communications referring or relating to complaints or investigations of any of the challenged products or



Letter to Respondents’ Counsel
Sept. 22, 2004
page 6

their promotional materials.” As noted in the Document Regqitests, this request “includes but is not
limited to documents and communications relating to lawsuits, demand letters, refund requests, warranty
or guarantee claims, and complaints or inquiries by local, state, or federal regulators . . . or other persons
(including but not limited to consumers, competitors, and entities such as the Better Business Bureau or

the National Advertising Division).”

Your clients pledged to produce documents responsive to Specification 8, but we have reason
to believe that Respondents did not produce all consumer complaints, particularly those relating to
promotlonal materjals for the challenged products. Respondents also redacted last names and contact
information from many consumer complaints, contrary to our express instructions regarding redactions.
You should produce all documents responsive to Specification 8 (including unredacted versions of
previously-submitted docurments), or state that you have already done so.

VII. Missing Corporate Documents

[0  Respondents have not complied with Specification 11, which sought “all documents relating to
the corporate structure of each company for which any individual Respondent is an officer, director or

~ significant shareholder.” As noted inthe Document Requests, this-request included; among other things, "~ = "~

articles of incorporation, documents showing the form of organization for each Corporate Respondent
and all subsidiaries and affiliates, organizational charts, and documents describing the duties,
responsibilities and authority of all Respondents’ officers, managers, directors, and supervisors.

Your clients pledged to produce a narrower category of materials—company formation

-documents, by-laws, and annual reports and filings limited to documents that pertain to the company
structure of Corporate Respondents, not their affiliates,’ that were created on or after January 1, 2000,
and are located during your limited search for documents. We also recall that Respondent Gay had not
taken a definite position with respect to this Specification. However, we are unable to verify that your
clients produced any documents at all in response to Specification 11. You should produce all
responsive documents. If you state that you have produced documents responsive to Specification 11,
please identify the responsive documents by Bates number.

VII. Other Issues with Your Clients’ Response to the Document Requests

Complaint Counsel has other serious issues with your clients’ response to Complaint Counsel’s

Document Request. We hope to quickly resolve this issues with your assistance.

0  A. First, Respondents have yet to produce a privilege log, or even a date on which a privilege
log might be produced. We were surprised at Mr. Feldman’s early assertion that there would be no
privilege log accompanying your initial production, which included print ads and substantiation. Your
Initial Disclosures indicated that Mr. Nagin was responsible for reviewing product substantiation, and
that another attorney, Mr. Swallow, was responsible for reviewing ad copy. The Initial Disclosures also

1 If your clients take the position that they have produced all responsive documents in
response to our Document Requests, and their other responsive documents lie within the sole possession,
custody, or control of Respondents’ affiliates or other business entities related to them, then their refusal

to provide documents and information relating to those affiliates in response to Specification 11 may well .

be impeding our search for re!=vant evidence.

A
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identified other counsel and law firms. Accordingly, we expected that counsel had at least generated and
retained some identifiable attorney work product in the course of reviewing substantiation and ad copy,
and that you would identify privileged materials in compliance with RULE OF PRACTICE 3.38(A).

Complaint Counsel have repeatedly asked for Respondents’ privilege log. Mr. Feldman has
indicated that he will reconsider his earlier assertion. We sent Document Requests to your clients nearly -
three months ago—almost a full month in advance of Respondents’ dlscovery requests.! We ask that you
produce your privilege log now.

‘O  B. Next, we are concerned that Respondents have arbitrarily limited the scope of their search
for documents responsive to our Document Requests. Your clients raised a generic objection that our
discovery requests were unduly burdensome. During our August 234 teleconference, we asked you to
explain the nature of this burden, or to state facts supporting the assertion that our discovery requests are
unduly burdensome. You flatly refused to explain this statement then, and you have not done so since.
We again insist that you explain the grounds for your objection, and conduct a complete search.

Your clients’ responses state that their search for documents will be “limited to those locations

- and files-where Respondents deem it reasonably-likely-that responsive-documents-will be found without- - - -

undue burden, for documents responsive to those Specifications to which Respondents do not object.”
We ask your clients to reconsider their position. They cannot reasonably refuse to search the bins full of
documents that they have generated and retained.’ :

As we discussed last month, we object that your clients are refusing to produce documents that
are within their actual or constructive possession, custody, or control. If you are aware of any non-
privileged, responsive documents at Respondents’ business premises that you have not produced, we
demand that you inform us of that fact immediately and explain why the documents have not been
produced. :

0  C. Next, we again reiterate our request that Respondents comply with Instructmn 5 of our

' Document Request, which stated as follows: “All information submitted shall be clearly and precisely
identified as to the Respondent(s) who produced the information. You shall do so by: (a) marking each

" submitted item with a notation identifying the Respondent(s) who produced that item; or (b) providing a
‘separate list of submitted iterns, in numeric ‘Bates’ document tracking number order, that identifies the
Respondent(s) who produced each item.” During our August 23 teleconference, M. Feldman initially
stated that Respondents would not identify from whose files their documents were produced. However,
he advised us by letter on August 27® that Respondents will, in fact, comply with Instruction 5. The two
-boxes submiited on September 9* were not identified as to the producing party, as Mr. Feldman had

- promised in his letter. We are still waiting for your clients to comply with Instruction 5.

D. We note that with respect to Specification 12, your clients have declined to produce net
sales figures for the challenged products. Respondents objected that net sales figures “have no

8 ° Although Complaint Counsel has had less time in which to work, we are working to
compile a privilege log for Respondents as we have previously discussed.

? As you will recall, we have offered to search Respondents’ bins for responsive
documents and negotiate a “claw-back” agreement to handle privileged materials.
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relationship to-the alleged false or misleading advertising claims that Complaint Counsel pursues in this
matter.” We understand this objection to mean that Respondents are withholding net sales figures on the
grounds that they are irrelevant to this action. If our understanding conflicts with yours, please advise us
immediately so that we can discuss. '

O  E. Also, we ask that you confirm that you have completed your response to Specs 4 and 9.

'VII. Outstanding Issues with Your Clients’ Responses to the Inte?rogatoﬁes

Several weeks ago, on September 2™, my colleague Laureen Kapin sent you a letter addressing
issues concerning Respondents’ objections and responses to our Interrogatories. You will recall that
Ms. Kapin sent this letter at Mr. Feldman’s suggestion following our September 1* teleconference.™®
You have not résponded to her letter in the intervening three weeks.

O  A. One of the most important issues addressed in Ms. Kapin’s September 2™ letter is the
fact that Respondents failed to submit a complete response to Interrogatories 1 and 2. The first

Interrogatory sought information with respect to Respondents® respective “duties, responsibilities, or

“work” on” “promotional materials for each of the challenged producis.” Your answers did not
specify the advertisements and the challenged products for which each listed person performed
duties, responsibilities, or work. The second Interrogatory sought information about the “creation,
development, evaluation, approval and manufacture of the challenged products.” Your clients
objected and referenced their answer to Interrogatory 1, which was unresponsive, as the first
Interrogatory related primarily to advertising and substanna‘uon not the development of the
challenged products themselves .

Your objections that these two Interro gatories seek irrelevant information, are vague or
unduly burdensome, invade your rights of privacy, and so forth, are unpersuasive. Your clients have
not fairly answered these Interrogatories. They should do so now.

O  B. Another important issue addressed in Ms. Kapin’s letter relates to your clients’
objections to Complaint Counsel’s Interrogatories 5 and 6 and the incomplete response to our
Interrogatory 9. We.took the trouble to clarify Interrogatory 5, revise Interrogatory 6, and note the
gap in the responses to Interrogatory 9, all in writing, at Mr. Feldman’s request, after the September
1% teleconference. We request that your clients now answer these Interrogatories as we discussed.

Your clients have had several weeks to consider Ms. Kapin’s September 27 Jetter. We now
request the courtesy of a response to that letter, and we ask that your clients finally and fully answer
our Interrogatories.

IX. Other Outstanding Matters

As you are well aware, Complaint Counsel is still waiting for certain non-parties to produce
subpoenaed “documents sufficient to show all compensation, distributions, payments, royalties, and all

10 A copy of Ms. Kapin’s September 2™ letter is attached for your convenience. Please see
that letter for a full discussion of pending issues with your clients’ Interrogatory responses. :
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other benefits in any form that each of the Respondents has made to [them], or to others on {their] behalf,
in connection with the formulation, development, manufacture, testing, advertising, marketing,
promotion, or sale of each of the challenged products.” The subpoena recipients we refer to are George

~ Evan Bybee, Majestic Enterprises, Inc., Nathalie Chevreau, Michael Meade, D.G. Enterprises, Inc.,
Western Holdings, LLC, Winterhawk Enterprises, LLC, and Winterfox, LLC. We can demonstrate that
each of these recipients has some ownership, control, or employment relationship to Respondents.

The Administrative Law Judge’s Order on your Motion fo Quash granted these eight subpoena
recipients until August 28, 2004, to comply and produce the requested discovery. None of these entities

~ has complied to date.

M. Feldman advised us in writing on August 27" that these subpoena recipients “will respond
directly to Judge McGuire’s order.” He told us that he expected we “will soon receive correspondence
from counsel engaged to represent these parties.” We believe that Mr. Feldman’s statements were based
on the statements of his clients, who own, control, or employ (either directly or indirectly) these
subpoena recipients. However, Complaint Counsel have not heard from these subpoena recipients.
Despite our repeated requests, Mr. Feldman has not identified their counsel. :

We will communicate directly with these subpoena recipients one last time to request their
immediate compliance. Absent their compliance, Complaint Counsel will present the facts of these -
entities’ violation of the Administrative Law Judge’s Order to the Court.

X. Conclusion

Lastly, please note that the concerns expressed in this letter are based on our review of the
Respondents’ document production and interrogatory responses to date. We have tried to make this letter
as comprehensive as possible, but as we continue to examine the discovery responses, we may have other
issues that we will bring to your attention. :

‘We hope that the parties can resolve these serious issues by the end of this month without the
need for Complaint Counsel to seek judicial intervention. We will call Mr. Feldman this afternoon to
~ arrange a teleconference on these issues. Thank you for your attention. ‘ '

Sincerely, .
Joshiua\S. Millard ‘
~ Attorney, Division of Enforcement

cc: Mitchell K. Friedlander, pro se
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
mkf555 @msn.com

enclosure (seven pages)
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1. Adipose tissue mass is dependent on both the
average volume and the number of its constituent
adipocytes. Significant alteration in body mass
involves alteration in both adipacyte volume and
number. '

~ 2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
gyte number occur via preadipocyte and adipocyte
apoptosis, and possibly adipocyte dedifferentiation.
3. Overall regulation of adipose mass involves
endocrine, paracrine and possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules inclode
glucagon-like peptide-1, neuropeptide ¥ and leptin.
Leptin is a major afferent signal from adipose
fissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue i5 less well understood.

4. In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome  proliferator activated  receptor-y,
retinoids, corticosteroids and tumour Necrosis
Factor-e. The net effect of these and other regulators
is to effect a concerted alteration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
SOC_letics. To a lesser extent, subnormal amounts of
adipose tissue, as in anorexia nervosa, also have

is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments OT interventions for both
disorders would alleviate much suffering, and may
also reduce healthcare costs significantly. 1t is for
this reason that adipose tissue research has under-
gone a resurgence in recent years — & Tesurgence
buoyed by some major advances in our under-
standing of the pathophysiclogy of this complex
tissue. It is now recognized to be a biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot.

Adipose tissue has 2 characteristic and unique
feature in its enormous potential for volume (and
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the guadrupling of fat
mass — the skeletal and muscle mass remaining
relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,~and how are these
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, and the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS

Over the long term, adipose tissue mass reflects
the net balance between energy expenditure -~
determined largely by basal metabolic rate (BMR)

significant associated morbidity and rmortaligCONFI DENaffgxercise — and energy intake (quantity and type

Al TORMEVC. EVYEC-O)

X B A AN E |

[t Yo M TR I 20) UNLY

Key wards: adipocyte, apaptosis, differentiation, obesicy, preadi ]
Abbreviations: BMR, basal metabolic rate; PPAR-7. mmmep%%;%%-ﬁ%ﬁé% necrosis factor.
iru f

Correspondanice; P-~faren Sranhen (VRakily. Deoaruments of Medicle and
nhridye

e Carbridge CH2 3Q

cs220RESTRICTED, CONFIDENTIAL - ATTORNEY EYES ONLY - FTC DOCKET NO. 9318

of Cambridge, Level §, Addenbroake's Hospital, Hills Road,

nANNNTAN
UUuuio

AX001739



Clinical Science (1997) 92, 3-11 (Printed in Great Britain}

Editorial Review

NOTICE: TH
GOPYRIGH

IS MATERIAL MAV -
SIAL MAY BE PROTECTED 8y
TLAW (TITLE 17, U5, CQBSC‘“‘“ .

Regulation of adipose. cell number in man |

Joharines B. PRING and Stephen O'RAHILLY

Departments of Medicine ond Clinical Biochemistry, University of Cambridge, Addenbrooke’s Hospital, *

Cambridge, UK.

1. Adipose tissue mass is dependent on both the
average volume and the number of its constituent
adipocytes. Significant alteration in body mass
jnvolves alteration in both adipocyte volume and
number. ]

2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
apoptosis, and possibly adipocyte dedifferentiation.
3. Overall regulation of adipese mass involves
endocrine, paracrine and possibly autocrine

systems. Hypothalamic centres appear to control -

appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules include
ghicagon-like peptide-1, nenropeptide Y and leptin.
Leptin is a major afferent signal from adipose
tissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is less well understood.

4. In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome proliferator  activated = receptor-y,
retinoids, corticosteroids and tumour necrosis

factor-«. The net effect of these and other regulators

is to effect a concerted alieration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
societies. To a lesser extent, subnormal amounts of
adipose tissue, as in anorexia nervosa, also have
significant associated morbidity and mortality. There

is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments or interventions for both
disorders would alleviate much suffering, and may
also reduce healthcare costs significantly. It is for
this reason that adipose tissue research has under-
gone a Tesurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. 1t is nmow recognized to be a biologically
active and dynamic tissue, with major endocrine and -
possibly immunological roles as well as its ‘tradi-

tional’ function as an energy storage depot.

Adipose tissue has a characteristic and unigue
feature in jts enormous potential for volume (and
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling of fat
mass — the skeletal and muscle mass remaining
relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,-and how are these
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, and the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

EVIDENCE FOR OYERALL REGULATION OF ADIPOSE
MASS

Over the long term, adipose tissue mass reflects
the net balance between emergy expenditure —
determined largely by basal metabolic rate (BMR)
and exercise — and energy intake (quantity and type
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1. Adipose tissne mass ijs dependent on both the
average volume and the number of its comstituent
adipocytes. Significant alteration in body wmass
jnvolves alteration in both adipocyte volume and
number.

. Yncreases in adipocyte pumber occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
ypoptosis, and possibly adipocyte dedifferentiation.
,. Overall regulation of adipose mass involves
endocrine, paracring and  possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules  include
glucagon-like peptide-1, neuropeptide Y and leptin.
Leptin is a major afferent signal from adipose
tissue to the hypothalamus, providing jnformation
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is Iess well understood.

4. In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome proliferator activated  receptor-y,
retinoids, corticosteroids and tumour Tnecrosis
factor-u. The net effect of these and other regulators
is to effect a comcerted alteration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and loss and the
infuence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, Of
contributor to, morbidity and mortality in Western
societies. To a lesser extent, subnormal amounts of

adipose tissue, as in anorexia nervosa, at;&fi%ib
ignificant associated morbidity and mortality: EN
I
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is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments OT interventions for both
disorders would alleviate much suffering, and may
also reduce healthcare cOStS significantly. It is for
this reason that adipose tissue research has under-
gone a resurgence in recent years — @ resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be 2 biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot. -

Adipose fssue has a characteristic and unique
feature in its enormous potential for volume {and
hence mass) change. For example, the major tissue
alteration that occurs in an individua! whose weight
increases from 70 to 150 kg is the quadrupling of fat
mass — the skeletal and muscle mass remaining
relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects;-and how are these
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some jnsight into these questions, and the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS )

Over the long term, adipose tissue mass refiects
the net balance between €ncIgy expenditure -
determined largely by basal metabolic Tate (BMR)

Tdf\lexercise — and eneIgy intake (quantity and type
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1. Adipose tissue mass js dependent on both the
average volume and the number of its constituent
adipocytes. Significant alteration in body mass

involves alteration in both adipocyte volume and

number.
2. Increases in adipocyte pumber occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
apoptosis, and possibly adipocyte dedifferentiation.
3. Qverall regulation of adipose mass involves
endocrine, ~ paracrine and possibly autocrine
systems. Hypothalamic centres appear to control
_appetite, metabolic rate and activity levels in.2
co-ordinated -manner. Within the hypothalamus,
krown weight regulatory molecules include
glucagon-like peptide-1, neuropeptide Y and leptin.
Leptin is 2 major afferent signal from adipose
tissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by - which the hypothalamus signals to
adipose tissue is less well understood.
4. In adipese tissue, known molecular regulaters of
adipose cell number include insulin, ligands for the
peroxisome proliferator activated  receptor-y,
relinoids, corticosteroids and tumour necrosis
factor-z. The net effect of these and other regulators
is to effect a concerted alteration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and Joss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
societics. To a lesser extent, subnormal amounis of
adipose tissue, as in anorexia nervosa, also have
significant associated morbidity and mortality. There

is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments OF interventions for bott
disorders would alleviate much suffering, and may
also reduce healthcare cOSLS significantly. It is for
this reason that adipose tissue research has under-
gone a Tresurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be 2 biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an encrgy storage depot.

Adipose tissue has a characteristic and unique
feature in its enormous potential for volume (and
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling of fat
mass — the skeletal and muscle mass remaining
relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. ‘How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,-and how are these
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, and the
aim of this review is t0 examine the contribution of
changes in adipose cell number to the regulation of
adiposc tissue mass.

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS

Over the long term, adipose tissue mass reflects
the net balance between energy expenditure -
determined largely by basal metabolic rate (BMR)
and exercise — and energy intake (quantity and type

Key words: adipocyte, 2paptasis. dilferentiation, obesity, preadipocyte. :
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Abbreviations: BMR, basy metbolic rate; PPAR-7, peroxisome profiferator activa ed receptor-7; TNF, tumaur necrosis factor.
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1. Adipose tissue mass is dependent on both the
average volume and the number of its constituent
adipocytes. Significant alteration in body mass
involyes alteration in both adipocyte volume and
number.

2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs threughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipoecyte
apoplosis, and possibly adipocyte dedifferentiation.
3. Overall regulation of adipose mass involves
endocrine, paracrine and  possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules include
glucagon-like peptide-1, neuropeptide Y and leptin.
Leptin is a major afferent signal from adipose
tissuce to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is less well understood.

4. In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome  proliferator activated  receptor-y,
retinoids, corticosteroids and tumour necrosis
factor-a. "The net effect of these and other regulators
is to cffect a concerted alteration in adipocyte
volume and number. This review largely focuses on
fhe control of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
Soc_:neties. To a lesser extent, subnormal amounts of
adipose tissuc, as in anorexia necrvosa, also have
significant associated morbidity and mortality. There

is considerable evidence that the incidence of toth
disorders is increasing, and therefore it is obvious
that effective treatments or interventions for both
disorders would alleviate much suffering, and may
also reduce healthcare costs significantly. It is for
this reason that adipose tissuc research has under-
gone a resurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be a biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot.

Adiposc tissuc has a characteristic and unique
feature in its enormous potential for volume {and
hence mass) change. For cxample, thc major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling cf fat

‘mass — the skeletal and muscle mass remaining

relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing

_energy intake but maintaining nutrition, slowly

return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,-and how are shese
processes regulated? Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, an.l the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS

Over the long term, adiposc tissuc mass reflects
the net balancc between energy ecxpenditure —
determined largely by basal metabolic rate (BMR)
and exercise — and encrgy intake (quantity and type

Key words: adipocyte, apoptosis, dillerentiation, obesity, preadipocyte.

Abbreviations: BMR, basal metabolic rate; PPAR-7, peroxisome profiferator activated receptor-7; TNF, tumour necrosis factor,
Correspondence: Professor Stephen O'Rahilly, Departments of Medicine and Clinical Biochemistry. University of Cambridge, Level 5. Addenbrooke’s Hospital, Hills Road,

Cambridge CE2 2QQ, UK.
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) : i is considerable evidence that the incidence of both
1. Adipose tissue mass is dependent on both the disorders is increasing, and therefore it is obvious
average volume and the number of 1ts conmstituent  that effective treatments or interventions for both

adipocytes. Significant alterat?on' in body mass disorders would alleviate much suffering, and may
involves alteration in both adipocyte volume and

number.

2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
\poptosis, and possibly adipocyte dedifferentiation.

,. Overall regulation of adipose mass involves
endocrine, paracrine and possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in 2
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules  include
glucagon-like peptide-1, ncuropeptide Y and leptin.

Leptin is a major afferent signal from adipose

tissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is less well understood.

4, In adipose tissue, known molecular regulators of
adipose cell number inclnde insulin, ligands for the
peroxisome proliferator activated  receptor-y,
retinoids, corticosteroids and tumour necrosis
factor-«. The net effect of these and other regulators
is to effect a concerted alteration in adipocyte
volume and number. This review largely focuses on
the contro) of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor Lo, morbidity and mortality in Western
societies. To a lesser extent, subnormal amounts of
adipose tissue, aS in anorexia nervosa, also have
significant associated morbidity and mortality. There

also reduce healthcare costs significantly. It is for
this reason that adipose tissue research has under-
gone a resurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be a biologically
active and dynamic tissue, with major endocrine and
pdssibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot.

Adipose tissue has a characteristic and unique
feature in its enormous potential for volume (znd
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling of fat
mass — the skeletal and muscle mass remaining
relatively (compared with the change in fat miss)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects;-and how are tiese
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, anc the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS

Over the long term, adipose tissue mass reflects
the net balance between energy expenditure —
determined largely by basal metabolic rate (BMR)
and exercise — and energy intake (quantity and type

Key words: adipocyte, apoptosis, differentiation, obesity. preadipocyte-

Abbreviations; BMP b=t mnrehalic earer PPAR-7, peroxisome profiferatar activated receptor-7; TNF, tumour necrosis factor.
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1. Adipose tissue mass is dependent on both the
average volume and the number of its constituent
adipocytes. Significant alteration in body mass
involves alteration in both adipocyte volume and
number. ‘

2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
apoptosis, and possibly adipocyte dedifferentiation.
3. Overall regulation of adipose mass involves
endocrine, paracrine and possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules  include
glucagon-like peptide-1, neuropeptide Y and leptin.
Leptin is a major afferent signal from adipose
tissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is less well understood.

4. In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome  proliferator aclivated receptor-y,
retinoids, corticosteroids and tumour Dpecrosis
factor-o. The net effect of these and other regulators
is to effect a concerted alteration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
societies. To a lesser extent, subnormal amounts of
adipose tissue, as in anorexia nervosa, also have
significant associated morbidity and mortality. There

ty of Cambridge. Addenbrpoke's Hospital, -

is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments or interventions for both
disorders would alleviate much suffering, and “may
also reduce healthcare costs significantly. It is for
this reason that adipose tissue research has under-
gone a resurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be a biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot.

Adipose tissue has a characteristic and unigque
feature in its enormous potential for volume (and
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling of fat
mass — the skeletal and muscle mass remaining

" relatively (compared with the change in fat mass)

unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,-and how are these
processes regulated?” Recent progress in our
understanding of factors regulating adipose mass has
provided some insight into these questions, and the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass.

' EVIDENCE FOR OVERALL REGULATION OF ADIPOSE

MASS

Over the long term, adipose tissue mass reflects
the net balance between energy expenditure —
determined largely by basal metabolic rate (BMR)
and exercise — and energy intake (quanti~ and type

Key words: adipocyte, apoptosis, differentiation, obesicy. preadipocyte.

Abbreviations: BMR, basil meeabalic rate; PPAR-7, peroxisome profiferator activatad receptor-. TiNF, tumour necrosis factor. - .-
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1. Adipose tissue mass is dependent on both the
average volume and the number of its constituent
adipocytes. 'Significant alteration in body mass
involves alteration in both adipocyte volume and
number.

2. Increases in adipocyte number occur via replica-
tion and differentiation of preadipocytes, a process
which occurs throughout life. Decreases in adipo-
cyte number occur via preadipocyte and adipocyte
apoptosis, and possibly adipecyte dedifferentiation.
3. Overall regulation of adipose mass involves
endocrine, paracrine and possibly autocrine
systems. Hypothalamic centres appear to control
appetite, metabolic rate and activity levels in a
co-ordinated manner. Within the hypothalamus,
known weight regulatory molecules include
glucagon-like peptide-1, neuropeptide Y and leptin.
Leptin is a major afferent signal from adipose
tissue to the hypothalamus, providing information
on overall adipose tissue mass. However, the precise
means by which the hypothalamus signals to
adipose tissue is less well understood.

4, In adipose tissue, known molecular regulators of
adipose cell number include insulin, ligands for the
peroxisome  proliferator activated  receptor-y,
retinoids, corticosteroids and tumour necrosis
factor-z. The net effect of these and other regulators
is to effect a concerted alteration in adipocyte
volume and number. This review largely focuses on
the control of fat cell acquisition and loss and the
influence of these processes on adipose tissue mass
and regional distribution.

INTRODUCTION

Obesity is common, and is a major cause of, or
contributor to, morbidity and mortality in Western
societies. To a lesser extent, subnormal amounts of
adipose tissue, as in anorexia nervosa, also have
significant associated morbidity and mortality. There

is considerable evidence that the incidence of both
disorders is increasing, and therefore it is obvious
that effective treatments or interventions for both
disorders would alleviate much suffering, and may
also reduce healthcare costs significantly. It is for
this reason that adipose tissue research has under-
gone a resurgence in recent years — a resurgence
buoyed by some major advances in our under-
standing of the pathophysiology of this complex
tissue. It is now recognized to be a biologically
active and dynamic tissue, with major endocrine and
possibly immunological roles as well as its ‘tradi-
tional’ function as an energy storage depot.
“Adipose tissue has a characteristic and unique
feature in its enormous potential for volume (and
hence mass) change. For example, the major tissue
alteration that occurs in an individual whose weight
increases from 70 to 150 kg is the quadrupling of fat

‘mass — the skeletal and muscle mass remaining

relatively (compared with the change in fat mass)
unchanged. Should this individual then, by reducing
energy intake but maintaining nutrition, slowly
return to his ‘ideal’ weight, the reverse would occur
with marked loss of adipose tissue and relative
sparing of skeletal and muscle mass. How can
adipose tissue accommodate these changes, what are
their short- and long-term effects,-and how are these

processes regulated?” Recent progress in our.

understanding of factors regulating adipose mass has
provided some insight into these questions, and the
aim of this review is to examine the contribution of
changes in adipose cell number to the regulation of
adipose tissue mass. ‘

EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
MASS

Over the long term, adipose tissue mass refiects
the net balance between energy expenditure . -
determined largely by basal metabolic rate (BMR})
and exercise — and energy intake (quantity and type

Key words: adipocyte, apaptosis, differentiation, obesity, preadipacyte.

Abbreviations: BMR_ basal metabolic rate; PPAR-y, peroxisome proliferator activated receptor-7: TNF, tumour necrosis factor.
Correspondence: Professor Stephen O'Rahilly, Departments of Medicine and Clinical Biochemistry, University of Cambridge, Leve! 5, Addenbrocke’s Hospical, Hills Road,
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: - . ' is considerable evidence that the incidence of both
1. Adipose tissue mass is dependent on both the disorders is increasing, and therefore it is obvious

average volume and the number of its constituent that effective treatments or interventions for both
adipocytes. Significant alteration in body mass disorders would alleviate much suffering, and may
nvolves alteration in both adipocyte volume and also reduce healthcare costs significantly. It is for
number. : . this reason that adipose tissue research has under-
2. Increases in adipocyte number occur via replica- gone 2 resurgence in recent years — a resurgence
tion and differentiation of preadipocytes, a process buoyed by some major advances in our under-
which occurs throughout life. Decreases in adipo- standing of the pathophysiology of this complex
cyte number occur via preadipocyte and adipocyte rissue. Tt is now recognized to be a biologically
\poptosis, and possibly adipocyte dedifferentiation. active and dynamic tissue, with major endocrine and
,. Overall regulation of adipose mass involves possibly immunological roles as well as its ‘tradi-
endocrine, paracrine and possibly autocrine tional’ function as an energy storage depot.
systems. Hypothalamic centres appear to control Adipose tissue has 2 characteristic and unique
appetite, metabolic rate and activity levels in a feature in its enormous potential for volume (and
co-ordinated manner. Within the hypothalamus, hence mass) change. For example, the major tissue
known weight regulatory —molecules include alteration that occurs in an individual whose weight
glucagon-like peptide-1, rieuropeptide Y and leptin. increases from 70 to 150 kg is the quadrupling of fat
Leptin is a major afferent signal from adipose mass — the skeletal and muscle mass remaining :
tissue to the hypothalamus, providing information relatively (compared with the change in fat mass) .
on overall adipose tissue mass. However, the precise unchanged. Should this individual then, by reducing '
means by which the hypothalamus signals to energy intake but maintaining nutrition, slowly
adipose tissue is less well understood. return to his ‘ideal’ weight, the reverse would occur
4. In adipose tissue, known molecular regulators of  with marked loss of adipose tissue and relative
adipose cell number include insulin, ligands for the sparing Of skeletal and muscle mass. How can
peroxisome  proliferator activated  receptor-y, adipose tissue accommodate these changes, what are
retinoids, corticosteroids and tumour necrosis their short- and long-term effects,-and how are these
factor-x. The net effect of these and other regulators processes regulated?’ Recent progress in our
is to effect a concerted alteration in adipocyte  understanding of factors regulating adipose mass has
volume and number. This review largely focuses on provided some insight into these questions, and the
the control of fat cell acquisition and loss and the  aim of this review s to examine the contribution of
influcnce of these processes on adipose tissue mass changes in adipose cell number to the regulation of
and regional distribution. adipose tissue mass.
INTRODUCTION EVIDENCE FOR OVERALL REGULATION OF ADIPOSE
Obesity is common, and is a major cause of, or MASS %
contributor to, morbidity and mortality in Western Over the long term, adipose tissue mass reflects <t
societies. To a lesser extent, subnormal amounts of the net balance between encrgy expenditure - g
adipose tissue, as in anorexia nervosa, also have determined largely by basal metabolic rate (BMR) o
significant associated morbidity and mortality. There and exercise — and energy intake (quantity and type E

Key words: adipacyte, apaptasis, differentiation, obesity, preadipacyte.

Abbreviations: BIMR, basal metabalic rate; PPAR-7, peraxisome proliferator activated receptes -y TNF, tumour necrosis factor.
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REPLY TO: MIAMI OFFICE

E-MAIL: JFeldman@FeldmanGale.com

Octobe;;::_ 8, 2004

Laureen Kapin, Esq.
Division of Enforcement

" Bureau of Consumer Protection
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Re:  Basic Research et al., adv. FTC
" Docket No. 9318

Dear Ms. Kapin:

This letter memorializes our recent conversations relating to Joshua Millard’s September 22,
2004 discovery letter and the subpoena that you served on Potter, Katz, Postal and Ferguson,
P.A. (PKPF) :

PKPF:

As we discussed, PKPF possesses financial reports that include revenue information relating to
products other than the Challenged Products. My clients provided this information to PKPF
under an express promise of confidentiality. I disclosed to you last week that PKPF possesses
 revenue information for various non-challenged products and requested agreement that PKPF be
permitted to redact this information from the materials that it was preparing to provide in
response to your subpoena. Last Thursday, September 30, 2004, we agreed that PKPF would
forward all non-objected to materials to the FTC as soon as possible. As to the disputed reports,
we agreed that PKPF would redact the disputed information and provide a redacted copy of the
reports to the FTC. You reserved your right to ultimately seek un-redacted versions of these
reports. You indicated that you want to review the general nature of the documents and then
decide whether to continue your demand for un-redacted copies. We agreed to revisit this issue

- once you have reviewed the redacted reports.



Laureen Kapin, Esq.

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

10/8/2004
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MILLARD’S SEPTEMBER 22, 2004 LETTER:

With regard to Mr. Millard’s September 22"? letter, we have agreed as follows:

1.

We will provide DVD’s of all final TV and radio spots relating to the challenged
products and we will also provide DVD’s of the documents that Basic Research, LLC
and Ban, LLC have provided in response to your requesis for production. These
DVD’s are being mailed to you today. : ' c

" We. reported that all avai],:—x.b'ls._documémts}feSponsi‘{e +to: follewing categories have:

been provided:

a. Final internet content

| b. Emails

With respect to your request for documents relating to the duties, responsibilities and
work performed by each of the Respondents with respect to the advertising,
marketing, promotion and sale of each of the challenged products, we advised that no
responsive documents exist. Further, we explained that we understood this request to.
call for documents that set forth what work each Respondent performed in relation to -
the Challenged Products, e.g., corporate hierarchy charts. You argued that the request
calls for a broader range of materials. We disagreed and re-asserted our over breath
objection and suggested that you re-write the request. '

We originally reported that if draft advertisements exist, they are in the f)ins that you
and I have previously discussed. We still believe that this information may be in those
containers. However, since our conversations last week, we have located some draft
packaging relating to the challenged products and this information will be forwarded

‘on 40 youw. - ‘As an aside, Mr. ‘Nujin has listed some-'dfaft; adﬁerﬁs.ements on his

privilege log.

Regarding the bin inspection, I advised that we are hiring independent contractors to
conduct this inspection and that responsive documents from these bins should be
produced to you by month’s end. We will confirm this date with you as they proceed
with the inspection. . A

Regarding Mr. Millard’s request for documents listed under the caption of *“Other
Examples,” I advised that we would look for these documents and produce them if

found.
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7.

10.

11.

12.

13.

Regarding Mr. Millard’s request for final telephone marketing materials and training
materials, we anticipate providing some additional material by next week. We are
also checking to see if we have additional public relations communications.

Regarding Mr. Millard’s request for additional marketing materials, please be advised
that no additional market research, marketing plans, surveys, penetration tests, target
audiences, recall tests, audience reaction tests, communication tests or consumer
perception studies have been located for the challenged products.

Ronald Price reported that Dan Mowry =hés,,:;ndth‘jng geSansi‘\i’efto:your request'vfdr A
endorsements documents. I advised that all responsive endorsement documents from
the Corporate Respondents have been provided.

During our conversation on September 30, 2004, Mr. Millard asked whether all
documents relating to complaints about the efficacy and/or advertising of the
challenged products have been disclosed. He reported that he has received copies of
only two product liability lawsuits. I advised that I would check again for additional
responsive materials. ' ‘

With regard to customer complaints, Mr. Millard again requested un-redacted copies
of customer complaint records. We previously advised you that ‘un-redacted copies of
these documents are not available; however, I agreed to make a new inquiry. This
inquiry has been made and there is no access to un-redacted originals of consumer
inquiries and complaints.

You inquired about Specification 11, which seeks corporate organizational documents
for those companies for which any of the individual Respondents i$ an officer,
director or significant shareholder. You advised that the phrase “individual
Respondents” refers to Mitchell Freidlander, Dan Mowry and Dennis Gay. As a result’

of thig: clarification; we" agreed that. this request-is ‘iriapplicabile to" the Corporate

Respondents.

Regarding specification 12, we agreed that Respondents do not have to provide profit
numbers for the challenged products. The request was limited by agreement to gross
and net sales of the challenged products. Neéts sales are gross sales adjusted for
returns and adjustments. There was uncertainty as to whether these net numbers have
been provided and we agreed to follow up on this. We have done this and net sales
numbers are not available. : -



Laureen Kapin, Esq.

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

10/8/2004
Page 4

14.

15.

16.

17.

18.

19.

Mr. Millard also wanted to know if any affiliate of the Respondents is bolding
documents responsive to the FTC’s document requests. We agreed to make an
inquiry on this issue. That inquiry has been made and all responsive documents, to
the extent that they are in the care, custody or control of Corporate Respondents, have
been produced or with held for privilege.

I advised: that all documents in our first production; were BAN, LLC materials. With
respect to the September 7, 2004 production, I advised that all documents dated

- through December 2002 emanite from BAN, LLC’s and documents from Jan 1,2003 -

emanate from Basic Research, LLC.

I agreed to provide Ban and Basic’s privilege log to FTC by Wednesday, October 6,
2003, which, in fact, occurred. You agreed to provide your privilege log with respect
to Basic Research’s first request for production by Tuesday, October 12, 2004.

Finally, we addressed Judge McGuire’s order compelling production of certain

financial information relating to the challenged products. I agreed to make inquiry

about how you should contact these individuals and entities relating to this order.
Unfortunately, I have not had much success in this regard and I would suggest that
you directly contact these third parties. '

Regarding your letter of September 2, 2004, I agreed that the Corporate Respondents
would respond to interrogatory 5 as amended in your letter. In that regard, please be
advised that the only “substantially similar products,” as you have defined that term,
are the following: S '

a. Products substantially similar to Anorex and Leptoprin: -
i. ECA Stack : .
ii. Thermogenics Plus Original,and: . - ..+ ¢
iii. Themrmogenics Plus Quick Start

b. Products substantially similar to the Challenged Gels:
i. Ripping Gel

With regard to interrogatory 2, we agreed to identify individuals who manmufacture
and/or oversee the manufacture of the challenged products. In that regard, please be
advised that Michael Meade oversees manufacturing for Basic Research, LLC. BPI,
Inc. has provided manufacturing services for Cutting Gel, Dermalin-APg, and
Tummy Flattening Gel. Allure Cosmetic provided manufacturing services for
Tummy Flattening Gel. NutraStar and Basic Research, LLC have provided
manufacturing services for LeptoPrin and Pedial.ean. .



Laureen Kapin, Esq.

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
10/8/2004 '

Page 5

20.  Finally, as to interrogatory 1, we agreed to provide a supplemental answer that
identifies individuals who have done particular promotional work in relation to the
challenged products. You agreed to provide a list of the particular promotional
materials that you seek information about. Once this list is received, we will forward
responsive information to you. '

I trust that this letter accurately summarizes the various agreements that we have reached with
respect to the stated products. If you beheve that I am in error in any respect, 1 would appreciate
‘a prompt written response : o :

Sincerely,

Teffrey D. Feldman
JDF/mr



EXHIBIT H



A=

PedialLean , oo

From: : Brianm
Sent: Wednesday, June 04, 2003 12:27 PM

To: Gary Sandberg; Alan Pearlstein
Subject: s & Pedialean Creatives

¥ o
T .
s

~ ped_eu_550_01.htped eu_550_01.gif : v
mi (404 B) (40 KB) . : \
Attached are the creatives for the \Jjjlj NN -<dialean

Campaign.

Brian A’qatin

-

CONFIDENTIAL
PROPRIETARY
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PediaLean
From: Mitch Friedlander
Sent: Thursday, March 27, 2003 8:58 AM
To: - Carla Fobbs
Subject: Read: Updated: Pedialean Issue
ATT00992.TXT (267

B)

This is a receipt for the mail you sent to

"Daniel Mowrey" <siNANIENEPIENNENENNNENNNNEY-; 'Nathalie Chevreau"

; "Mitch Friedlander" yi NP "Steph Nagin®

< Ny 'Deinis Gay” AR 2t 3/27/2003 8:42 AM

This receipt verifies that the message has been displayéd on the recipient's computer at
3/27/2003 8:57 AM :

PL002324 ~ INFORMATION
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Carla Fobbs ‘

From: Robin{ R
Sent: Wednesday, November 28, 2001 1:34
To: Carla Fobbs
 Subject: Anorex

Dear Ms. Fabbs, . ' , A :
| am writing in follow-up to the emaiils which my husband, Patrick Jjijillrecently sent to you. 1 am.an RN with an
Master's Degree in the area of health : inistration. In addition to my professional work, | am also'a
member of the | d a newly active member of National Alliance for the:
Mentally 1ll, as well-as being the: nt-of @ daughter with anorexia. | suggest you do some research and-reading
*-about ahoerexia nervosa and other eating diserders, and their prevalence and effect on saciety; especially with
regard to'the young women to whom you are marketing. Anorexia Nervosa is a mental illness with major physical
complications, including heart damage, osteoporosis, and infertility; it also has the highest mortality rateof any
mental illness, over ten percent. Anorexig.and-associated eating disorders are a major epidemic.in the:U.S: and
the iricidence is increasing in developed as well as:developing countries, in part due to the influence of the:
media. :

While you assert that your product name derives from the Latin term, with which | am fully familiar having -stiidied
Latin for four years, | assure you that the young girls and women who see this advertisement at the back of @
fashion magazine shawcasing emaciated models do not think of any Latin derivatioris; they will cleaily-associate
the name Anorex with "thinness," the type:of unabtainable thinness shown in these magazires. THer .
a-public-autcry against pro-anorexic websites, and.| would suggest to you that promoting a medication riamed
Anorexs in the same category. Your advertisement also pictures.a Dr. Daniel B. Mowrey promotirig the produict;
with what.appears to be a stethoscope around his neck. Is Dr. Mowrey and MD? : '

In summary, the marketing of a product named Anorex.in a mainstream magazine directed at young wamen
represents either an appalling lack of level of ignorance on the part of your company regarding the implications -of
the name as well as the target market, or an 'unconscionable and reckless marketing decision taking into
consideration only your cornpany's profits. I-am forwarding a copy of this advertisement to the national eating
disorder associations, to the head of the local eating disorder support group which is the longest-running support
grotip. of its type in the nation,-and finally to'my daughter's treating physician, who is a psychiatrist specializing in
eating disorders and a professor at a nationally renown university medical center as well as a nationally known
lecturer, spaaker, and author.

| look forward to your reply.

Sincerely,

11/2812001 .
RESTRICTED, CONFIDENTIAL - ATTORNEY EYES ONLY - FTC DOCKET NO. 9318
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Pedial.ean

From: Don Atkinson
Sent:  Monday, June 08, 2003 3:50 PM

To: Brad Skinner o
Subject: FY! Product Standing ngg;? C"‘EIYTIAL
AR
INFORMAT o

Updated on 5/27/03

_Product Units In Storegdleeks Inv. Warehouse Inv.gWeeks inv. _Unit Sales YTD Corp

“Pedial.ean

Below 1 Turn éWry 4 \WeeKgE
Between 1-2 Turns
Above 2 Turn's

PL00297¢
6/17/2003 )
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Carla Fobbs

From: Linda Salisbury

Sent:  Tuesday, November 27, 2001 3:13
To: Carla Fobbs; Bodee Gay

Subject: FW: Advertisements - Anorex

-----Original Message-----
From: Robin __
Sent: Tuesday, November 27, 3
-To: customerservice@basicresearch.or
Subject: Advertisements - Anorex

| am a senior partner in a national law firm who has a daughter who has suffered from anorexia for the last six
years. She has been hospitalized eight times. She almost lost her life on two separate occasions when her heart
rate dropped below 34 beats per minute. My daughter’s condition has led me to a rather comprehensive study of
this disease, which | am sure you are aware is epidemic in our society. With this in mind, | find it hard to
comprehend the minds of individuals who would market this product, let alone under the trademarked name of
"ANOREX". | can only hope that some smart class action lawyer makes a killing in a lawsuit against your
company - if | had the backing of my firm, | would probably be that person, but unfortunately we only represent
management. | hope to God we don't represent your company; but if so 1 will do all-in-my power to make sure that
any such representation is withdrawn. | would welcome any reply to this, but of course don't believe that a
company such as this would have the nerve to do so, especially from anyone in higher management. My hope is
that you would withdraw the products that you market - or at least rename them. But since this must have come

- from senior management in the first instance | doubt that this will happen. My second hope is that you are
besigned with messages such as this, and that it eventually develops into a backlash that will drive you out of
business.

11/28/2001

RESTRICTED, CONFIDENTIAL - ATTORNEY EYES ONLY - FTC DOCKET NO. 9318
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April 24, 2003

Basic Research
5742 W. Harold Gatty Drive
Salt Lake City, Utah 84116

Des A

We are writing in response to a recent advertisement for your weight-loss diet pill, Anorex. This
advertisernent claims that “Anorex is much too powerful for the ‘casual dieter” who is “merely
attempting to shed five or ten ‘vanity’ pounds.” In addition, you claim that this product can
“overcome the genetic implications of obesity.” We urge you to carefully evaluate the harmful -
messages you are sending with this advertisement and to discontinue it immediately.

We have several concerns about the advertisement and claims made about Anorex. First, the name
Anorex evokes the image of Anorexia Nervosa, one of the deadly eating disotdets that plague
millions of Americans. This carefully chosen name, coupled with the claim that your product is
not for the casual dieter, implies not only that Anorex is for those who are setious about losing
weight, so too is the fatal disease of Anotexia. As P’m sure you understand, this is a very dangerous
message to send to a society that is already obsessed with thinness and attaining an unrealistic weight
for their body type. Statistics show that eighty percent of Ametican women are dissatisfied with
theit appearance, and ninety-one percent of women on college campuses diet in an attempt to reach
an “ideal body weight.”

You also suggest that excess body fat is adversely affecting our health and self-esteem, and that
losing weight will instantly increase our self-esteem. This is exactly the type of message that can
cause a person to develop an eating disorder. Two major causes of deadly eating disorders are low
self-esteem and cultural pressures that value obtaining the perfect, thin body.

In a country where body dissatisfaction, weight concerns, and unhealthy dieting behaviors are
petvasive, advertisements such as yours contribute to a dangerous preoccupation with controlling
one’s size and shape, In the United States, consetvative estimates indicate that 5-10 million females
and 1 million males are currently struggling with life-threatening eating disorders. More specifically,
Anorexia Nervosa has the highest premature mortality rate of any psychiatric disorder. Eating

* disorders are killing people. Research has shown, and health professionals report, that most
patients with eating disorders were dieting at the time their disotder began. Diet pill
advertisements, such as the Anorex magazine ads, can fuel an obsession with weight loss
that directly contributes to the high incidence of eating disotders.

_RESTRICTED, CONFIDENTIAL - ATTORNEY EYES ONLY - FTC DOCKET NO. 9318
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The National Eating Disorders Association is a national not for profit organization dedicated to the
elimination of eating disorders and body dissatisfaction. With the help of more than 1,000 activists
across the United States, we continually work to educate advertisers and the public about the impact
of media messages on body image and eating habits. The recent Anorex advertisement poses a
direct threat to the health and happiness of Americans and is misleading to the public.
Once again, we urge you to catefully evaluate the harmful messages you are sending with your
Anorex ads and to discontinue them immediately.

ation,

v couind

Thank you for your consjder:

e

Berette YN
o —

Beth

Ambrosta

Ao
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Clarence i
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Codi
Colee

Comne

Courtney SR
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Cayst
Crystal
Crystal
Cynthia

Charleen
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Ronda

Ronnie
Rosalyn
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" Rosemary ]-'
Roxanne Sheyenne J NN
Shitey SN

Shoshana
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Stacey N

Stacey Y

Stacey “

Stac1
Stephame
Stephanie

Stephanie
Stephanie
Stephante
Stuart N
Sue AN

Sue

Susan
Susan
Susan WY

Sus

Susan

P.S. We have informed our Media Waichdogs of our efforts and will post this letter to onr websifte.
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Source: Legal > Area of Law - By Topic > Antitrust & Trade > Administrative Materials & Regulations > Federal Trade
Commission Decisions i}
Terms: natural wH organics (Edit Search)

+ Select for FOCUS™ or Delivery *
I

2001 FTC LEXIS 31, *

In the Matter of NATURAL ORGANICS, INC., a corporation, and GERALD A. KESSLER,
~ individually and as an officer of the corporation

N

DOCKET NO. 9294
Federal Trade Cqmmission
2001 FTC LEXIS 31
ORDER ON COMPLAINT COUNSEL'S MOTION TO COMPEL DISCOVERY
March 15, 2001
ALJ: [*1]
James P. Timony, Administrative Law Judge

ORDER: '
ORDER ON COMPLAINT COUNSEL'S MOTION TO COMPEL DISCOVERY

On February 27, 2001, Complaint Counsel filed a,Motion to Compel Discovery. Respondents
filed their Opposition to this motion on March 12, 2001.

The motion seeks Respondents to produce documents responsive to Complaint Counsel's
subpoena duces tecum, falling into four categories: (1) non-disseminated advertisements and
actual or proposed modifications to disseminated or non-disseminated advertisements; (2)
communications with consumers; (3) DSHEA notices; and (4) financial information. In
addition, Complaint Counsel seeks to compel a response to Interrogatory No. 4, which relates
to financial information.

For the reasons set forth below, Complaint Counsel's motion is GRANTED, as limited herein.

1. Non-disseminated advertisements and actual or proposed modificaﬁons,to
disseminated or non-disseminated advertisements :

Complaint Counsel asserts that draft or non-disseminated advertisements are relevant

because they can reveal: (1) the message that Respondents intended to convey in the actual

disseminated advertisements; (2) the company's true target audience; (3) the purposes

for [*2] which Respondents designed the product; (4) advertising techniques; and (5) good
. or bad faith of Respondents. Respondents object to producing non-disseminated

advertisements and actual or proposed maodifications to disseminated or non-disseminated

advertisements on the grounds that advertising that has not been disseminated to the public

is not relevant.

In FTC proceedings, respondents typically produce drafts of challenged advertisements. E.g.
In re Jenny Craig, Inc., 1994 FTC LEXIS 68 (May 16, 1994) (respondents produced tens of

thousands of documents constituting creative files, including drafts); In re Rentacolor, Inc.,
103 F.T.C. 400, 1984 FTC LEXIS 66, *16, 38 (April 16, 1984) (initial decision indicating that

| IR Y MU 1mn'.q,cnm/research/retrieve?_m=9ada2971d1cee34f544c9d9b4d8f 145c&doc...
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drafts of advertisements had been admitted into evidence at the trial). Similarly, under the
Federal Rules of Civil Procedure, parties are often required to produce drafts where the
message conveyed or the intent of the party is at issue. E.g., Missouri Portland Cement Co.
v. Cargill, Inc., 375 F. Supp. 249, 252 (S.D.N.Y. 1974) (In a tender offer battle, where both
parties accused the other of making misrepresentations to stockholders, the court required
parties to [*3] serve proposed drafts of advertisements and communications on each
other.); LGS Natural Gas Co. v. McFarland Energy, Inc., 1997 U.S. Dist. LEXIS 2411, *2-3
(E.D. La. 1997) (ordering production of non-privileged drafts of an Agreement for Purchase
and Sale where interpretation of the agreement was squarely at issue); Saxholm AS v.
Dynal, Inc., 938 F. Supp. 120, 1996 U.S. Dist. LEXIS 16958, *2 (E.D.N.Y. 1996) (upholding
magistrate's order compelling production of non-privileged-draft patent applications). :

Because such documents are reasonably expected to yield information relevant to the
allegations of the complaint, to the proposed relief, or to the defenses, any non-privileged
non-disseminated advertisements for Pedi-Active A.D.D. and any actual or proposed
modifications to any disseminated or non-disseminated advertisements for Pedi-Active A.D.D.
must be produced within ten days of the date this Order is entered. ‘

2. Communications with consumers

Complaint Counsel seeks to compel documents referring or relating to communications
between Natural Organics and any consumer regarding Pedi-Active A.D.D.; or any
disseminated advertisement for Pedi-Active A.D.D. Complaint Counsel asserts [*4] that
communications from customers can help to show the target audience; how consumers
perceive the advertisements' messages; whether Respondents acted in good or bad faith
when consumer feedback indicated that the advertisements conveyed certain messages; and
whether consumers understood claimed disclosures or verbal distinctions in ads.

Respondents object to this request as unduly burdensome. Respondents maintain three types
of communications with consumers: (1) a database containing the names and addresses of
consumers responding to print advertisements; (2) consumer testimonials; and (3) general
consumer correspondence. Respondents have already offered to provide Complaint Counsel

_with the database. Respondents have represented that Complaint Counsel has stated that it
does not need any additional consumer testimonials. The principal dispute is over the general
consumer correspondence. Respondents assert that producing these communications is
overly burdensome because the communications are filed by correspondent's last name, and
not segregated by product.

Correspondence from consumers is reasonably expected to yield information relevant to the
allegations of the complaint, to [*¥5] the proposed relief, or the defenses. See In re
Verrazzano Trading Corp., 1976 FTC LEXIS 390, *3, 6 (April 16, 1976) (ordering production

of correspondence between respondents and their customers and warning that failure to
produce such documents would justify adoption of complaint counsel's proposed findings that
respondents had received frequent complaints about their product). See also Federal Trade
Commission v. Nat'l Inventionservices, Inc., 1997 U.S. Dist. LEXIS 16777, *15 (D.N.J. 1997)
(letters from customers used to demonstrate that respondent was aware of customer
complaints). '

That responding to the subpoena will be burdensome is unquestionable. However, the burden
on Respondents in providing this relevant information is not undue or unreasonable. See In
re R.R. Donnelley & Sons Co., 1991 FTC LEXIS 272, *2 (June 12, 1991). See also In re Exxon
Corp., 1978 FTC LEXIS 183, *15-16 (Sept. 8, 1978) ("The defendant may not excuse itself
from compliance with discovery by utilizing a system of recordkeeping which . . . makes it
unduly difficult to identify or locate [relevant records].”).

Respondents are hereby ordered to produce the database within ten days of the date this

hittras s lavic roimirecparchiretrieve? m=9ada2971d]1cee34f544c9d9b4d8f145¢c&doc...
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Order [*6] is entered. Although Complaint Counsel seeks to compel production of
documents that refer or relate to any communication between Natural Organics and any
consumer regarding Pedi-Active A.D.D. or any disseminated advertisement for Pedi-Active
A.D.D., this request will be limited to any documents that constitute any such
communication. Respondents are ordered to provide to Complaint Counsel any
correspondence between Natural Organics and any consumer regarding Pedi-Active A.D.D.
or any disserainated.advertisement for Pedi-Active A.D.D., within thirty days of the date this
Order is entered. In the alternative, Respondents shall permit Complaint Counsel, or
someone acting on Complaint Counsel's behalf, to inspect and copy such correspondence at a
time and place agreed to by the parties. '

N

3. DSHEA notices

Complaint Counsel seeks to compel Respondents to produce notices regarding any product
that Natural Organics provided to the Food and Drug Administration ("FDA") pursuant to §
403(r)(6) of the Food, Drug, and Cosmetic Act, 21 U.S.C. § 343(r)(6) ("DSHEA notices").
Respondents object on the grounds that DSHEA notices are not relevant.

The DSHEA notices may be reasonably expected to yield [¥7] information relevant to the
allegations of the complaint, to the proposed relief, or the defenses. Further, production of
the DSHEA notices will cause no undue burden on Respondents. Accordingly, any DSHEA
notices that Respondents have provided to the FDA since January 1,-1999 must be produced
within ten days of the date this Order is entered.

4. Financial information regarding sales and profits of Pedi-Active A.D.D.; sales of
Respondents’ other products; and advertising expenditures for Pedi-Active A.D.D.

Complaint Counsel seeks documents sufficient to show the gross sales, in units and dollars,
of Pedi-Active A.D.D.; and documents sufficient to show the gross sales, in units and dollars,
of all products sold by Natural Organics during certain years. In addition, Complaint
Counsel seeks to compel a response to Interrogatory No. 4 which asks Respondents to state
separately, for each calendar year in which they sold Pedi-Active A.D.D., the total number of
units sold, the total dollar amount of sales of the product, the amount spent on advertising
for the product, and the total profit from sales of the product. nl

nl By letter dated March 5, 2001, Complaint Counsel stated that Respondents had provided
Complaint Counsel with the suggested retail price for Pedi-Active A.D.D. Accordingly,
Complaint Counsel has withdrawn its request to compel such disclosure. [*8]..

Respondents have represented that they have provided Complaint Counsel with the
suggested retail price for Pedi-Active A.D.D. and some sales information. Respondents assert
that the remaining requested information is not relevant.

Sales and profits from Pedi-Active A.D.D. may be relevant for numerous reasons. See, e.g.,
In re Thompson Medical Co., Inc., 104 F.T.C. 648, 1984 FTC LEXIS 6, *389-90 (Nov. 23,
1984) (sales reviewed in evaluating the benefit of a truthful claim and ease of developing
substantiation for claim made); In re Kraft, Inc., 114 F.T.C. 40, 1991 FTC LEXIS 38, *44
(Jan. 30, 1991) (increased sales resulting from the challenged advertisements used as
evidence of materiality of claim); In re Nat'l Dynamics Corp., 82 F.T.C. 488, 1973 FTC LEXIS
126, *36 (Feb. 16, 1973) (sales figures used to demonstrate consumer demand). Advertising
costs for Pedi-Active A.D.D. are also relevant. E.g., In re Stouffer Foods Corp., 1993 FTC
LEXIS 196, *69-70 (Aug. 6, 1993) (advertising costs used as a factor in determining whether
a violation is serious and deliberate); Thompson Medical, 1984 FTC LEXIS 6 at *413-14
(advertising costs used as evidence of size and duration of advertising campaign, [*91
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relevant to respondents’ efforts to persuade consumers). See also In re R.J. Reynolds
Tobacco Co., 1998 FTC LEXIS 174 (Feb. 25, 1998) (granting motion to compel an answer to
interrogatory asking for dollars spent on advertising).

Sales of other products and the company’s overall sales may be relevant to fencing-in relief.
See In re Stouffer Foods Corp., 1993 FTC LEXIS 196, *69-70 (Aug. 6, 1993) (Whether a
broad fencing-in order bears a reasonable relationship to a violation depends upon, among
other things, the degree of transferability of the violation to other products.); In re Jay Norris
Corp., 91 F.T.C. 751, 1978 FTC LEXIS 378, *245 (May 2, 1978) ("Given the variety and
seriousness of the misrepresentations which occurred in connection with respondents' sale of
used cars, it seems appropriate to fence in respondents as to further mail order sales of other
types of vehicles, such as trucks, motorcycles, campers and the like.").

Respondents are hereby ordered to produce the following, within ten days of the date this
Order is entered: (1) documents sufficient to show the gross sales, in units and dollars, of
Pedi-Active A.D.D. in years 1997, 1998, 1999 and 2000; (2) documents sufficient [¥10] to
show the gross sales, in units and dollars, of all products sold by Natural Organics, in years
1997, 1998, 1999 and 2000. ’ '

Respondents are further ordered to state separately, for each calendar year in which
Respondents have sold Pedi-Active A.D.D., the total number of units of Pedi-Active A.D.D.
sold, the total dollar amount of sales of Pedi-Active A.D.D., the amount spent on advertising
for Pedi-Active A.D.D., and the total profit from sales of Pedi-Active A.D.D.

Source: Legal > Area of Law - By Topic > Antitrust & Trade > Administrative Materials & Regulations > Federal Trade
Commission Decisions |i} 4
Terms: natural w/1 organics (Edit Search).
View: Full

About LexisNexis | Terms and Conditions

Copyright © 2004 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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o pord of the female ligure Is sexier or
N more ofirockivo fhon o flol, scuipled

stomach. But moimtoining o sleak,
shopely midseclion is eatier 10id thoa dona —
poriculaaly ff you'rs ovar 25.

Don't blome yoursel & yoor tummy hos golten
suddonly out of praparfion — blome the noturol
makeup of o womon's body. Bagioning in your
warly 20', of aliar pragrioncy, noture complees
o redistribule adiposa {fat) Essee... evon if you
axnecire, died, ond moialcin on ideol waighl, your
body shope chongas.

Uularhmely. tha finst sign of the noteral
oguing process hoppent In your midwetion —
thot infuriating “tumeny pood that ulnriy Ivim
your ook, your wordrobs, ond your
But ihere's o baouihd salulion — Savage Tumay
Holtuning Ged... the fopically oppliad, daep-
pentiroling concantrole spadfically designed o
mabikize the parsistent, stubbiorn Tot thal makes
your furmy bulge.

How it Works — The Science

i we¥ o tnd ot whan beta od e shonvionts suck os Epiddl ore
nddodloauhﬂed%hwﬁndwe(lﬁl:dﬂ.ﬂﬁuldﬁdﬂmwrmh&
sloved fot ~ vary sioflor to the woy o bokoon deflotes when stvck with o pin. The
wviderce is condusive. Epideil hos been verifiad by two publishad dinkeal kinks ond
has been ewnrded deal Usiled Stofes Potenks [Nos. 4,525,359 ond 4,588,724]

Abkargh many Epidrl Faonulofiazs have sccesshvly o ool o the
Highs ond bubocks, resaarckers have just dscoverad something most wonia
have known for yoars: abdominal fol {"Tummy Pooch™) isn't “erdinory” fol... ¥'s
sxtremely difficolt to lorget — In port becouts of iis iaharent struciurol donsity,
So, olthough Epidiitcontaising gels hove been proves fo emalsily fol on contadl,
ardinory tramdarmal produchs ore simply not powsitul encugh to predisely
toegyet sasistont chdomiood for.

The Power of SSvage Tummy Flattening Gel

The vkimate power of Sivoge Turmy Hollorning Gel sasults from o patent
pending process thot ollows pracisa defivery of is utrocontantyoled Epiddl
base [ormulolian o resistont oreas of danse abdominal fol — seleckvely
AN of Sioge Dermdogc e} .

e Bl e

3 Suppl & on |

ta B Jerm )

100 er Wit Ha & 1B Ob

PATENTED TOPICAL GEL REDUCES TUMMY FAT!

CAN BE USED IN CON]UNCTION WITH ELECTRIC ABDOMINAL STIMULATORS

atcalerciing the breckdown of regionol ot cells.
Struge Tunmy Flotsning Gl & o quickpesteiroliag
el 50 thick, concestroted, ond smaolh 1ome people
coll it o “fot buewing poste®.. everyone who's ined
W siemply colls il o "mivodls”

The “Fine Print”

As with ol Epidit formulations, there ore hwo
coveois. Fissl, bacovie SBvoge Tummy Flatianing
Gol works by foreing stored fot ol of obdominol
{ak ealls ond inio the bloodsiraom to ba buened os
energy, you have lo help bura off the released ol
by exercling os deareuting coloric intake s
creuloting fotis notrodeposiiad. Second, you might
bo Yempled In usn more thon the socommendnd
dosage o SBvoge Temmy Flallening Gel Doa’t...
there is simply no wuy lor your body to deal wih
tho! much relensed fol,

Sac Visible Resuhs in Approxintotely 19
Doys, Guoranteed!

Usa SEvoge Tvesmy Flotiening Gel o1 diractad,
oad you will bagia lo sae dromolic, visible resubs
in uppraxmately 19 doys, Rumembes, nolhing
builds mare confidance fhon o yaulbfl, flot, ficm, trim tummy. Nothiag. And
The quickest way lo copture o perfectly sculpled midseckion is with ke new,
oreaspacific, cinicolly peoven, super-concaniroted S5voga Tummy Flotiening Gel,
Guoroniaed 1o work for you ot your maney back... o quastions asked!

Savage Tursmy Floitening Gel is avodoble of salat doy tpos ond
spocialized cosmeceutical ratodlers, or coll 1-800-917-8096 ex1. TG134,
Coll today! Supplios oro extremely kited.

Flotaxing Gal... o formvla
ywmmgdndbymwm&bad
moneyback guorontes you con count on,

CALL!
24 HOURS/TOLL-FREE:

1-800-917-8096
EXT.TG136

www.SOVAGE.com

Naw featured 6! Grciun
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PATENTED TOPICAL GEL REDUCES TUMMY FAT!

CAN BE USED IN CON]UNCTION WITH ELECTRIC ABDOMINAL STIMULATORS

o pars of tho femula figore is sexier or
N move affractive dan o flol, sculpled

stomoch. BiA molnfoining a sheek,
shapely midsaciion is aaster s0id thon done

posticlocdy if you'ra ovar 25,

Don't blame yourse ¥ yout kemny hos golien
suddenty out of propartian ~ blame the noturol
nckeup of o woman's body, Bagianing is your
aurly 20', or cfter pregnonicy, holure conspires
1o redhicibuls odipose {[o)} fasue... oven # you
exorcise, disl, ond ointoin on idecl weight, your
hody shape chonges.

Unforusclely, the first siga of the notwrol
ageing procass hoppent in your eridieciion —
thot infuticting * lunny poof.h Thol wttarly suins

your fack, your ond your conlid
Bvl thesa's 0 benuliful soltion — Sovoge Temmy -~ [
Flatiening Gel... Iha lopically opplied, desp-
penettoting cascontrado specificolly desigoad 1o
mobilize ihe penistenl, sisbbon ol thot mokes
yout tummy bolge.

How |t Works — The Sdence

i wall o dthot when beto ode ic stimulonts such m Epideil” ore
MmoﬂwvﬂmﬂuﬁmuIldlul),hnlldolbhmlhqrd-mﬂhr
ored lot — very similor 80 ke woy @ bolloan daflates when stuck with o pia. The
avidenca is conclusive. Epidrd hos bean verifisd by wo peblished dinseol triols ond
hos bean aworded dual United Stoles Polents [Nos. 4,525,359 ond 4,508,7241

Allmgh-myEpd:llfmuvhiomhmmnﬁlymularl Tol colly in the

and buttacks, bave jis? i 0 Mol women
Imhmﬂnrymrxnbdn-nn"d['TmnyFouh’]m'l oldinory fol.. it's
wxtremaly difficul 10 lorgel ~ in part becavsa of i inhorent skrwctural density.

So, ahouph Epiil-containiag geb kova baen proven to emulsify fot on contod, -

ordinory tromdormal produds ore siagly ot powerfal erough o peaclsely
torge! rmsittant obdominal fol.

The Power of Sévage Tummy ﬂ&lening Gel

T viimote powar of Stvage Twamy Flotlaning Gal results from o patent.
panding process ikt clows precise dedivary of s pliroconcontratad Epiddl
base fwun‘dion o resistont orens of dase ubduﬂnd fot — seleciively

AR rofurorcus 51 du tha full rnd -

I:l-u-\muu mnml;muwu,.umlnzmm

oeeelusoling the braokdown of ragicnal fat cells,
Stvoge Tummy Flollening Gl it 6 quick jratielroling
g#d 30 thick, concentroted, ond smooth some people
ol it & "o buniag poste.. wveryons who's wied
 siuply coths it o “mirocie”
The "Fina Priat"

As with olf Epideil formuladons, thore ora two
caveols, Firsl, bacovre SEvoge Tummy Flatening
Gel works by forcing slorad Tol ovl of obdominal
fat cels ond inka the bloodsirzar to bo buened o

by exercising or decransing coloric intoke w0
ehculoling fol is wot redepostied, Second, yow might
ba tampled fo usn more thon the recommended
dotoge of Savage Tummy Flotlening Gel, Doa't,..
there Is sinply no way for your body to deal with
thot much rafocted fot.

Sce Visible Resulls in Approaimately 19
Days, Guaranteed!

and you will bagis lo see deomolic, visibla raults
i approximoiely 19 doys. Remember, nathing
builds more confidence Hhon a youthiul, flot, firm, e fummy. Notking, And

the quickest way ta cophors o partaciy sculpled midsaction is with the naw,
areaspachic, cinically proven, supsrconcanirted SBvoge Tummy Flodlening Gel
Guoranteed %o work for yow or your monwy batk... na questions osked|

SBvoge Tummy Flottoning Gal I+ avalable of salect day spas ond
spaciolized cosmecautical setallers, or call 1-800917-8094 ext. 16136,
Coll todayl Supplm ore exiemely limited.

S3vage Tumery Flafiening Gol... o formuia
you :?n hum{w:h; by on unconditional,
mnnny-kdt guoronles you con covel o8,

_ CALL!
24 HOURS/TOLL-FREE:

- 1-800-917-8096
EXT.TG136 [ ‘ :
www.SOVAGE.com -

Now featured at - ez kewn [four to six-week supply)
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wnergy, you have to help burn off the relectad fm

Use Savoga Tumesy Flaltening Gel o5 dirsclad,
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1 Thursday, } 8, 2001, at a Washi DC.
conlerenag hosied by The Amesican Obcsily Association,
a fiightening stwdy entitled Stipme and Chlldmd Ohesity:
Forty Years and Cmmlng was presenicd fo soine of this iwtion s
mos! pranincent abesity aﬂﬁx ts. [t tha study, children were
shows pliotogrmpirs tud 4o pick the person tey liked
the must — the thin person was afmost always chiosen fint, wyd
the obese person always chosen last. Whie the suulys
findings uay bave becn groundbreaking news to soe ey
1he n:'allis ane o gurprise jo your ovenveight child. chccmn
bocause ofbody sine is real — & fusts, and it lasts u lifctime,
Adhlitsonatly, years ef publisted rescarch conlim that an
ovenvelght child will grow up fo cont less nioncy, be less.
Iikety ta many, more likely 1o be divored, pomplete Ever
years of school, and iwoi Tikely to become o butridest v o
ageing parent {even If that clitd boooaws keancr in adulthood).
Thxe stigma of refection never gocs awvay nevert

Your Child fs Not the Victim

All pavenls cry for dhel r chuddren. But as difficull os
being ovenveiglt is for your child, there s anclher vidtim —
the fuvisible victim of childhood vbesity it s you, Why?
Because nobnly blanies your child for betng overweight
—thiey blane you —hic parént. Regardless of how ervel,
unfilr, or misplacedt tho bianie moy be parcats of overweight
children ase judged barshly (ullbongh always i the quictest
of whispers) by theis friends, neighbors, ntl relafives. A
secent study showedd that tnost people sce your child s obesi-
ty as evidence of youe j |¥;mmncc gl slath, “They blame
yuu 1t s your fult for feeding your child too much
yuaur fult for h:uinf your chik! loumge araund the
honse  your fuult Jor working tha late, leaving your
chilil to TV, viden games, and wever-ending bagy of
chips. Just as your child iy stignatized — 5o are your. We
all know these cruel pereeptions aren | tue — but they stift
hart your quality of e suffess.

At last, lere s a safe and effective m»q)omd clinically
pmv:n to liclp chiltiren foso weight, llsca lod Pedialcan”,

European Breakthrough Gives Hope To You And Your overweight. Child.

Pedintean™ is wo mimcle pill. No welghi-conirol program
can succead wilhout parextnd soport. Thal 1 why the profossion-
alsat Kled Bthmulwmv\m:hlm

Professional Supporl and
a Shoulder to Le
Pedinlean™ mnme lh:m a gml wolghl-los fonwuta rnf
o u'l"'m Iltl::m: _E‘llcc hen. be. Si
iom of of AnyWw o in
lngyzcul 10 wwwe\Velplit esFarChildnen.com -y_o:n u’du oy
easy-to-use, viline serviee devel Jusi for Pedlnl.uu"
prrents —id you 1l k! a phace where all your gestions
w-ll Lo answered by our stnlfnfM Ds. l'hD 3, ch,i!cml
n

) In:lpyou and yourchxldmcced

You get a personatized, easy-to-follaty caliig and exer.
cise plan for your ehitld ve childien, that takes il aecount
yaur child s gender, height, weight, oiid age {there s cven
a personnlized weiglt-control plan for you). You Il pet
answens from professivmals who know what you and yous
childam cxpcncncmz nnd dlmwcr |||1a fnr Eetling your
child eal § on alt
aspects of chuldrns health ns sweil ps aNswers Lo
difficuk o‘Eobrcms-— {ike how ko nitinain pod uutrition
using loduys fast fnods,

B that s not all. The most populae fenture of
WeighiLossForChildrercom is our wanderiul Parents Onty
Message Board and Chal Room a place of compassiun
aud pretical help from a conwiunity ol parents have
walked in your shoes.. who undensianid how you feel
beeause they e bees there themsebves, You will love itt

A Wianing Comblnation
Thc (’cdlnL:nn ‘I\\hg}uhssm'ummu romblkation
feen s weight controd that,
somply sttedd, cain ot and will not fail. So get PediaLean®
oy, then Jog en 1o wine. Welght LossFosChikleen,.com

p all satunsl, high molecubar weiglt,
ﬁ 1-concentrate, avaikible in Nodlt Amcmn -.xclnsively
through Klcin-Becker usa.

%alo. mﬁ' Welﬂhl Cﬁca‘ol BM%SMHIIW

Finally Avallable In America.

Although Podinlcan” is the first nnd onty weight-contral
cumponed praven sake and effective R overweigii chikiien
{0 sucoess vxic of 100%% for cach and every avwnweight child
Wi compleied e clinical wial; sce sy resuks below),
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and begin a new life of healih, happiness, security, and
fid 'nh::i‘l r both you and your chikd. You will not be
e

Ofcourse, Pedint.can™ comes with Klcin-Becker s
(0676 Uncomditional Money-Dack Guarantee: if for nny
enson you are not totally satisfied wilh Pedialean®, just
rorum the enipty botlle within 30 days for a full, prompt
refund no questions asked!

Call: 1-800-617-6080 ext. PL100
Visit online at www.PediaLlean.com

$79.00 USD
120 Capsules
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Jeff Julander

From: ’ Gary Sandberg

Sent: Thursday, September 25, 2003 3:08 PM

To: 'Scott Ferguson' -
Subject: RE: 120 sec Leptoprin ad& Duane reade

Scott, |

I was reviewing the data'sent.'Questions: I'm confused, missing data.

1) We recorded the following on Duane Reade for Radio anhd TV:
60 Second Radio ISCI ZPTK0170 :

60 TV. 01ld Lady ISCI ZPTK01l66

60 TV Politician ISCI ZPTKO0167

60 TV Professor ISCI ZPTKO168

30 TV Spot ISCI ZPTKO160

I see only one of these spots 30 sec being used, what happened to the rotation of the
commercials for TV and Radio.

Please shed some light.
Gary

————— Original Message-----

From: Scott Ferguson [mailto:scottepkpf.com]

Sent: Thursday, September 25, 2003 3:00 PM

To: 'Gary Sandberg'

Cc: 'William Hung'; 'Andrew Broussard'; 'Lori Jacocbus'
Subject: RE: 120 sec Leptoprin ad& Duane reade i

Dear Gary
Just let me know re the VHS.

Also, attached iz the Duane Reade tagged spots W/Price and W/out price as discussed.

Thanks
Scott

————— Original Message-----

From: Gary Sandberg [mailto:Garye@mjstc.net]
Sent: Thursday, September 25, 2003 12:40 PM
To: Jeff Ostler

Cc: 'scottepkpf.net’

Subject: RE: 120 sec Leptoprin ad

If you want an additional 120 TV Leptoprin copy, I can have PKPF produce a VHS Tape one
and bring it with them on Wed next week when they come.

A TN

Let me know. et

Thanks -
Gary

> ----- Original Message-----

> From: Jeff Ostler

> Sent: Thursday, September 25, 2003 1:20 PM

> To: Gary Sandberg

> Subject: 120 sec Leptoprin ad

>
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